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evidence, (R.508-510) not all of which was reduced to specific written findings
of fact, the trial court determined that:
2. Defendants received a benefit from the plaintiffs of
approximately $180,000.00.
Applying equitable
principles, the plaintiffs are entitled to restitution for
the benefits they conferred on the defendants, less any
damages incurred by the defendants. (R.585).
After offsets, judgment was entered in favor of the plaintiffs in the total
amount of $130,734.00. (R.585).
b.

Disposition by Court of Appeals. In its Memorandum Decision

dated March 7, 1996, this Court affirmed the Judgment in part, but remanded
a portion of the Judgment because "it appears the trial court improperly based
its Conclusion of Law regarding damages upon the amount invested, rather than
upon the benefit conferred upon defendants. Because the Findings of Fact do
not support the Conclusion of Law, the trial court erred in its determination of
the amount of benefit conferred by plaintiffs upon defendants." The plaintiffs'
judgment was reduced to $79,495.00. In reducing the judgment, this Court has
excluded damages (benefits) which were both stipulated to and were not
disputed at trial.

2

Ill

ARGUMENT
1.

There was no dispute regarding the elements of benefit that the

Court has removed from the Judgment. This Court has obviously focused upon
the fact that the trial judge made a conclusion of law that the defendants had
received a benefit from the plaintiffs of $180,000.00, but did not make specific
Findings of Fact itemizing each benefit received. (R.581, 582).
This Court then proceeded to unilaterally reduce the amount of the
judgment, and in the process has eliminated two elements of benefit which were
stipulated to and not disputed. This mistake by this Court is grossly unjust.
For the reasons discussed hereinafter, plaintiff submits that it is being
unjustly punished where the only items of benefit that the trial court failed to
make specific Findings of Fact on were stipulated to and not disputed. The
more appropriate disposition of the portion of the Judgment which was reversed
would be for this Court to consider matters which were not in dispute at trial
and upon which the trial court made no Findings of Fact, or in the alternative,
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to remand the case for additional Findings of Fact regarding the trial court's
conclusion of law that a benefit was received.
a.

Where the trial court failed to make specific findings on undisputed

facts, that error should be treated as harmless error. Trial Exhibit 64, a copy
of which is attached, was the subject of a number of stipulations between the
parties during the course of the trial. (R.901-903). Pages 2 and 3 of Exhibit
64 were titled "Benefit Received by Defendants from Plaintiffs' Funds and
Labor" and lists the benefits that were received by the defendants from
plaintiffs. (R.901-903). It was stipulated that Item No. 3, page 2, of Exhibit
64 was a benefit conferred upon Grace Scott. (R.901, 1. 13-15; R.902, 1. 912). The trial court made no finding of fact on this stipulated item. This
$28,487.69 payment was a payment made from plaintiffs funds on behalf of
Grace Scott to Zions Bank for an SBA loan that Grace Scott obtained. The
loan documents were contained in Trial Exhibit 49, and the documents
reflecting the payment were part of Exhibit 20. These exhibits were both
received by stipulation. (R.510, 950). They were connected by the testimony
of the plaintiff. (R.951, 1.. 23-25; R.952, 1. 1-10). The plaintiffs' testimony
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at trial was that this was the same account where the plaintiffs' money was
being deposited. (R.952). This evidence was never disputed at trial by the
defendants.
In the defendants' proposed Findings of Fact, Conclusions of Law and
Judgment, prepared before any decision was announced, the defendants
recognized and conceded that they had received a benefit from plaintiffs' funds
and labor for the $28,487.69 that was paid to Zions Bank. (R.574, defendants'
proposed Finding No. 11).
Given these circumstances, and in light of the trial court's second
conclusion of law (R.585) regarding the amount of benefit conferred, there is
simply no reason to believe that the trial court determined that the payment to
Zions Bank did not confer a benefit upon Grace Scott. The trial court simply
made no special finding on this stipulated to, undisputed $28,487.69 benefit.

A second item that was included in Exhibit 64 in the itemization of
benefit conferred by the plaintiffs upon the defendants, and in the judgment,
was the sum of $27,114.00 for equipment purchased by the plaintiffs for the
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restaurant. This was Item No. 6 on page 3 of Trial Exhibit 64. When Exhibit
64 was received at trial, the defendants' counsel stated that, as to page 3 of the
exhibit, "the only item that we would disagree with on that, your Honor, is the
amount of some of the equipment included under No. 6." (R.902, 1. 18-20).

Of the items that were identified in Item No. 6 on page 3 of Exhibit 64,
the defendants presented contradictory evidence only on the dim sum steam
table (a $4,152.00 item), contending that equipment was of no value to them.
(R.1066, 1. 6-14). No other evidentiary challenge was made by defendants to
any of the other equipment in Item 6. Of the $27,114.00 benefit described in
Item No. 6, Exhibit 64, $22,962.00 was never contradicted. Even though there
was no dispute, the trial court made no specific finding of fact on this
otherwise stipulated to benefit.
This Court stated in its decision that
Because the Findings of Fact do not support the
Conclusion of Law, the trial court erred in its
determination of the amount of benefit conferred by
plaintiffs upon defendants.

6

Plaintiffs submit that the evidence of benefit, most of which was
stipulated to, supports the judgment. Plaintiffs respectfully submit that any
alleged error of the trial court was not in its calculation of the benefit, but in
failing to make specific findings of fact on matters which were not disputed at
trial - the $28,487.69 payment to Zions Bank and $22,962.00 from Item No.
6, page 3, Exhibit 64. It is a miscarriage of justice, under these circumstances,
to punish the plaintiff by subtracting these amounts from the Judgment when
the trial court concluded, on a sound evidentiary basis, that the defendants
received a benefit from the plaintiffs of at least $180,000.00. The trial court
simply failed to include detailed findings on matters which were not in dispute.
This Court's error in reducing the judgment is perhaps understandable,
but still needs to be corrected. In their opening brief, defendants argued that
the trial court's judgment was wrong because, defendants contended, it included
a disputed $30,000 item. (Brief, p. 11, 12). After it was pointed out in
plaintiffs' reply that this amount was never part of plaintiffs' claim of benefit
conferred, (Brief, p. 15-18), defendants abandoned that claim and tried (albeit
successfully) a different approach, one this Court has mistakenly adopted.
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Plaintiffs had no opportunity, through briefing or argument, to respond and
advise this Court that the items of benefit (damage) upon which no special
findings of fact were made were both stipulated to and undisputed at trial.
It has long been recognized that the trial court's failure to make special
findings on all of the material issues is not reversible error where the facts in
the record are clear, uncontroverted, and capable of supporting only a finding
in favor of the judgment. In these circumstances, the failure of the trial court
to make a specific finding on these two benefits is harmless error. Kinkella v.
Baugh. 660 P.2d 233, 235 (Utah 1983). In State v. Ramirez. 817 P.2d 774 at
788 (Utah 1991), Justice Zimmerman discussed at length the circumstances
under which a failure to make findings on material issues is not reversible
error. Justice Zimmerman observed that:
However, Kinkella did not say that in all other
circumstances, a failure to make findings on all
material issues is reversible error. Rather, it is only
one ground for avoiding reversal for not making such
findings. In finding the error harmless, the Kinkella
court cited Corpus Juris secundum, which lists the
"clear and uncontroverted" standard as only one of
several ways to avoid reversing a trial court that fails
to make findings. See 5B C.J.S. Appeal and Error,
§1790 (1958). Furthermore, this court has recognized
8

many other ways C.J.S. lists as ways to avoid
reversing such a trial court. See. e.g., Sorenson v.
Beers, 614 P.2d 159, 160 (Utah 1980) (trial court
upheld where requisite factual findings that were not
made would only make explicit what was already
implicit in other findings); Seal v. Mapleton City, 598
P.2d 1346, 1348 (Utah 1979) (presumption that trial
court found facts necessary to support judgment);
Farrell v. Turner, 25 Utah2d 351, 355, 482 P.2d 117,
119 (1971) (even without requisite findings, trial court
will be upheld if there is competent evidence to
support ruling); Mojave Uranium Co. v. Mesa
Petroleum Co.. 22 Utah2d 239, 244 n.7, 451 P.2d
587, 591 n.7 (1969) (presumption that findings, if
made, would be in harmony with decision); Mower v.
McCarthy, 122 Utah 1, 6, 245 P.2d 224, 226 (1952)
(absent findings we affirm if it would be reasonable to
find facts to support conclusion).
(at 788). These same principles have been recognized by this Court in a
number of decisions, including Breinholt v. Breinholt. 905 P.2d 877 (Utah
App. 1995).
In Kinkella. the trial court failed to find that the defendants were licensed
contractors, an essential factor in their ability to recover. As is the case here,
the court observed that a finding should have been made on this issue by the
trial court. Because the facts in Kinkella were clear (in our case they were
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stipulated to) the Court determined that the trial court's omission was harmless
error.
Under the circumstances of this case, where the defendant did not dispute
that a benefit was received for the payment made to Zions Bank and for the
$22,962.00 of the equipment listed in Item No. 6 of Exhibit 64, this Court
should treat the absence of special findings as harmless error and include these
items (totalling $51,449.00) with other items upon which special findings were
made, in determining the amount of benefit conferred. This case fits squarely
within the exceptions recognized by Kinkella. supra, and Ramirez, supra.
These items, together with the items upon which the trial court made specific
findings (Findings 11, 12, and 13) total $180,210.00 of benefit conferred on
defendants.
There was more than an adequate factual basis for the trial court's
conclusion that a benefit in excess of $180,000.00 had been conferred.1 The
factual basis for the items upon which no special findings were made was

' The trial court also determined that the Jackson Hole payment conferred a benefit, but
did not list the amount of die payment, which was $10,000.00. This $10,000.00 is not
included in the $180,000.00. (R.581. F.F. l i e ; Exhibit 55, Check 1060).
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stipulated to. The remedy which this Court has fashioned, the reduction of the
judgment by $51,239.00, is an enormously harsh and arbitrary result.2
b.

In the alternative, if any ambiguity exists, the case should be

remanded for further findings on the two additional elements of benefit on
which the trial court made no findings. If this Court is uncomfortable restoring
the additional stipulated, undisputed amount upon which no specific finding was
made. Kinkella. supra, this Court has a second alternative. That alternative is
to remand the case to the trial court for additional findings on these two issues,
i.e., whether defendants were benefitted by the Zions Bank payment and the
equipment purchases. (Items 3 and 6 of Trial Exhibit 64). This procedure has
been adopted in a number of Utah cases where the appellate court determined
that the Findings of Fact were inadequate. For example, in Jacobs v. Hafen.
875 P.2d 559 (Utah App. 1994), the trial court entered a judgment quieting
title in favor of the defendants. In order for the trial court to quiet title in
favor of the defendants, it was necessary for it to have determined that certain
2

It is even
agreed to pay G.
set off. (R.576.
"didn't recall" if

more harsh in light of the trial court's erroneous finding that plaintiffs
Scott $2,000.00 per month for six months, and included that amount as a
F.F. 18). Grace Scott did not testify at trial. Eddie Ng testified that he
plaintiffs had promised to pay Grace Scott. (R. 1060, 1. 13-20).
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"unusual circumstances" existed.

This Court observed that there were

inadequate Findings of Fact to support this conclusion. This Court vacated the
Judgment and remanded the case for additional findings on the issue of unusual
circumstances, observing that "of course, if the trial court cannot make findings
of unusual circumstances, Jacobs would be entitled to a judgment quieting title
in him." (at 562).
In Christensen v. Abbott. 595 P.2d 900 (Utah 1979), the plaintiff had
presented evidence at trial that he had spent money caring for the defendant's
cattle and was entitled to reimbursement. The Supreme Court concluded that
the district court's findings on the subject were conclusory in nature and
observed that no Finding of Fact had been made as to Christensen's claim for
reimbursement, although Christensen had put this question in issue at trial.
The Supreme Court stated that:
We have previously held that it is the duty of the trial
court to make findings of fact on all contested issues in
a case; this action must therefore be remanded for the
limited purpose of a determination by the court
regarding Christensen's claimed agistor's lien. . .

12

595 P.2d at 903. In this case, at a minimum, the plaintiffs have clearly placed
at issue their claim that the defendants received a benefit from the payment
made to Zions Bank and the equipment that was purchased, both as described
in Trial Exhibit 64.
Many other cases have been remanded from this Court and the Supreme
Court back to the trial court for additional findings on specific subjects. See
for example, Breinholt v. Breinholt. 905 P.2d 877 (Utah App. 1995); Price
River Coal Co. v. Industrial Commission. 731 P.2d 1079 (Utah 1986).
In this case, where evidence was presented, the issues were addressed,
but the trial court failed to make as detailed Findings of Fact as it might have,
a remand to allow the trial court to make findings on these issues is
appropriate.

It is enormously unjust to punish the plaintiff, where it has

presented evidence that was either stipulated to or not disputed by other
evidence, by reducing the judgment in the manner that has occurred here.
CONCLUSION
For the foregoing reasons, this Court should reconsider its decision and
either:
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1.

Determine that the benefits conferred by plaintiffs by making the

Zions Bank payment ($28,487.69) and the equipment purchases (less the only
item disputed - leaving $22,962.00), both of which were stipulated to, are
clear, uncontroverted and capable of supporting only a finding in favor of the
judgment, and, were properly included in the judgment, and reinstate the full
amount of the trial court's judgment; or
2.

Remand the case for further Findings of Fact on the Zions Bank

payment and the equipment purchases described in Trial Exhibit 64.
For this Court to simply eliminate undisputed damages from plaintiffs'
Judgment is a great injustice.
DATED this

\\

day of March, 1996.
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TRIAL EXHIBIT 64

2 PLAINTIFF'S
i
EXHIBIT
CHINA PEARL SUMMARY OF FUNDS

i -M-

FUNDS CONTRIBUTED BY PLAINTIFFS
Trial
Exhibit

Date

Description

08/03/92

Wire to Grace Scott from Y. M. Chan
(was money of K.P. Lee)

08/04/92

Wire to Grace Scott

08/27-31/92

Multiple wires to Scott/Ng - Guardian
Sun Fat Yu
Grace Chan
Samual Tsai
Kam Pil Lee
Sun Fat Yu

Amount
$10,000.00

62

$10,000.00

3

$55,000.00

10,000.00
20,000.00
5.000.00
10,000.00
10.000.00

10/ 1/92

Y.M. Chan wire, to Scott

7

$10,000.00

10/06/92

Y.M. Chan cteekto China Pearl

8

S45.000.00

11/09/92

Lai Ling Cheng eh&*. to China Pearl

9

520,000.00

09/92

Funds collected in New York for
equipment purchase

14, 13, 59

Sun Fat Yu
L. Laing Cheng
Y.M. Chan

TOTAL

$15,000.00
$10,000.00
$ 5,000.00

$30.000.00

$180,000.00

BENEFIT RECEIVED BY DEFENDANTS FROM PLAINTIFFS' FUNDS AND LABOR
1.

Purchase of Ogden Property money from Guardian account (Exhibit 2, 3)

$65,000.00

2.

Y.M. Chan payment direct to Grace Scott personal acct.
(Exhibit 7 rol)

$2.0,000.00

3.

Payment to Zions Bank for Grace Scott SB A
(Exhibit 20)

$28,487.69

4.

Payments for Ogden improvements
(a) Payments to Connolly $28,430.00 (Exhibit 55, 23)

$43,220.00

Check

Amount

Pavee

1008
1055
1087
1088
1101
1116
1132
1142
1149
1165
1180
1196

1,500.00
9,000.00
4,000.00
3,500.00
1,800.00
1,200.00
300.00
2,430.00
1,200.00
1,000.00
1,000.00
1.500.00

Connolly
Connolly (Fence, Windows)
Connolly
Connolly
Connolly (Carpet)
Connolly
Connolly
Connolly
Connolly
Connolly
Connolly
Connolly

$28,430.00
(b) Equipment and other payments for Ogden - $14,683.00
Check

Amount

1064
1069
1072
1098
1127
1128
1130
1163
1164

570.00
161.50
1073.00
3,400.00
1,039.34
1.000.00
2.181.00
500.12
309.07
4.557.00
$14,790.00

Business and Liquor Licenses (Exh. 23, 22)
Phone - U.S. West (Exh. 23)
Insurance - Bennion Taylor (Exh. 23, 22)
Ponds - furnishings (Exh. 23)
Yellow Freight (Exh. 23)
Todd Brauenrither (Exh. 23)
Olympus Contract Glazing (Exh. 23)
Restaurant and Store - equipment (Exh. 23)
Bintz (Exh. 23)
Bowery Disct. Supplies - stove and misc. (Exh. 19)

5.

Payments for Ogden Briarwood Condo
Checks 1004 and 1090, Trial Exhibit

6.

Equipment Purchased and Left in Salt Lake City

$148.00
$27,114.00

Dim Sum steam table, etc.
from New York-Exh. 15
$ 4,152.00
Misc. Equipment from New York-Exh. 16 2,336.00
from Great China-Exh. 27
14,391.00
Printing and Signs-Exh. 17
2,922.00
Dragon and Shipping-Exh. 28
3.313.00
7.

Prepaid insurance 3/93 - 9/93 (1/2 of 1073)
Trial Exhibit 29

8.

Payments for Jackson Hole, Check No. 1060
$10,000.00 Bank of Jackson Hole Trial Exhibit 55
TOTAL

$500.00

$10.000.00
$194,469.00

OTHER ITEMS PURCHASED AND BROUGHT TO SALT LAKE
Food - approximately $15,000.00 (Exh. 63)
Wages - prepaid
$ 2,100.00 (Exh. 31)

OTHER LOSSES
Prepayment penalty - Grace Chan - $6,000 00
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FILED
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IN THE UTAH COURT OF APPEALS
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Shui Kwong Chan and Grace
Chan,

MEMORANDUM DECISION
(Not For Official Publication)

Plaintiffs and Appellees,
Case No. 950206-CA
Eddie Ng and Grace Scott,
individuals; and The Pearl
Restaurant, Inc., a Utah
corporation,

F I L E D
(March 7, 1996)

Defendants and Appellants.

Third District, Salt Lake County
The Honorable Pat B. Brian
Attorneys:

Robert M. Anderson, Salt Lake City, for Appellants
Keith W. Meade, Salt Lake City, for Appellees

Before Judges Orme, Bench, and Greenwood.
GREENWOOD, Judge:
Eddie Ng, Grace Scott, and The Pearl Restaurant (Defendants)
appeal the trial court's reduction of their claimed offset
against damages awarded to Shui Kwong Chan and Grace Chan
(Plaintiffs) under an unjust enrichment theory. Defendants also
appeal the trial court's calculation of damages, specifically the
determination of the amount of benefit conferred by Plaintiffs
upon Defendants. We affirm in part, and remand in part.1
Defendants' first claim is that the trial court failed to
properly allow Defendants an offset for overdraft fees, allegedly
incurred due to Plaintiffs' mismanagement of the restaurant.
Initially, we note that Defendants have failed to marshal the
evidence. Although Defendants cite to the record, they only
1. We have determined that "[t]he facts and legal arguments are
adequately presented in the briefs and record and the decisional
process would not be significantly aided by oral argument." Utah
R. App. P. 29(a)(3).

refer to the evidence which they claim supports their position.
Rearguing the evidence by referring only to the facts which
support one's own position does not satisfy the marshaling
requirement. See DeBry v. Cascade Enter., 879 P.2d 1353, 1360
(Utah 1994); Heinecke v. Department of Commerce, 810 P.2d 459,
464 (Utah App. 1991).
Furthermore, the trial court found that Defendants offered
insufficient evidence in support of their claim that they had
incurred losses for overdraft fees. Our review of the record
supports this conclusion--there is simply no evidence in the
record that any fees were incurred, much less that they were
incurred due to some fault of Plaintiffs. Because there is no
evidence in the record, the trial court did not err on this
issue. See Redevelopment Agency v. Daskalas, 785 P.2d 1112,
1121-22 (Utah App. 1989) (upholding trial court's finding when
party was "unable to produce any evidence at trial" in support of
its position).
Defendants next contend that the trial court erred in its
conclusion of law that they "received a benefit from the
plaintiffs of approximately $180,000." The trial court made
specific findings of fact on tnis issue, noting that Plaintiffs
had invested $180,000 in the restaurant and that this amount was
"paid directly or indirectly to defendants by plaintiffs." The
trial court also made specific findings of fact regarding the
amount of the benefit conferred upon Defendants, as follows:
11. Defendants received a benefit from the
plaintiffs' funds and labor as follows: (a)
defendants used $65,000.00 of the funds wired
to their account for the purchase of property
in Ogden, on which they established a
restaurant; (b) funds were wired directly to
personal account of the defendant Scott in
the amount of $20,000.00; (c) the plaintiffs1
funds were used as a down payment to purchase
property in Jackson Hole, Wyoming; (e)
$148 .00 of the plaintiffs' funds were used
for payments on a condominium located at
Ogden, Utah; (f) $500.00 of the plaintiffs'
funds were used to pay insurance for the
period of March 1993 through September 1993.
12. The plaintiffs made payments to Tom
Connolly in the amount of $28,430.00 for
improvements on the Ogden, Utah restaurant
property. The restaurant is now owned by the
defendants.

950206-CA
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13. The defendants received the benefit of
$14.683,00 which funds were paid by the
plaintiffs for equipment and other expenses
associated with the opening of the restaurant
located in Ogden, Utah.
(emphasis added). The total of these dollar amounts is
$128,761.00. Accordingly, it appears the trial court improperly
based its conclusion of law regarding damages upon the amount
invested, rather than upon the benefit conferred on defendants.2
Because the findings of fact do not support the conclusion of
law, the trial court erred in its determination of the amount of
benefit conferred by Plaintiffs upon Defendants. Consequently,
the correct amount of damages is $128,761.00, offset by
$49,266.00 in favor of Defendants, resulting in a net judgment
for Plaintiffs of $79,495.00. We therefore remand for entry of
judgment in conformity with the findings of fact and this
opinion.
Finally, Defendants contend that the trial court should have
allowed them an offset for food from the restaurant's inventory
which was used by Plaintiffs. In this regard, the trial court
found that neither party "proved a loss of food inventory." Once
again, Defendants have failed to marshal the evidence, rearguing
only the evidence supporting their position. As noted, this type
of argument does not meet the marshaling requirements. DeBry.
879 P.2d at 1360; Heinecke, 810 P.2d at 464. Furthermore, the
trial court heard conflicting testimony on this issue. "[D]ue
regard shall be given to the opportunity of the trial court to
judge the credibility of the witness [es] ." Procon Corp. v.
Department of Transp.. 876 P.2d 890, 893-94 (Utah App. 1994)
(citations omitted); Terry v. Price Mun. Corp., 784 P.2d 146, 147
(Utah 1989) (noting that deference is particularly appropriate
where the trial court's findings are "based upon an evaluation of
conflicting live testimony"). Accordingly, because Defendants
failed to marshal the evidence, and the trial court was in the
superior position to evaluate the conflicting testimony, we find

2. Neither party disputes that in a restitution action based
upon an unjust enrichment theory, the proper measure of damages
is "the value of the benefit conferred on the defendant (the
defendant's gain) and not the detriment incurred by plaintiff."
Davies v. Olson. 746 P.2d 264, 269 (Utah App. 1987).
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no error in the trial court's refusal to award Defendants an
offset for the food they claim to have lost.
Affirmed in part, remanded in part,

Pamela T. Greenwood, Judge

WE CONCUR:

V — ^ ^ —
Gregory &r Orme,
Presiding Judge

jfchrt^-'X M Mg^O
Russell W. Bench, Judge
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THE COURT:

Ask counsel for the defendant if he

challenges or disputes any of the funds contributed by the
plaintiffs set forth in Exhibit 24 —
MR. CHIDESTER:

64.

If I could have just a moment to

confer with my client, your Honor.

We don't have any dispute

except with regard to the last item, 9/92.

We don't have any

information regarding those funds.
THE COURT:

The 14,000?

MR. CHIDESTER:

The $30,000.

Made up of —

dated

9/92, funds collected in New York for equipment purchase.
THE COURT:

So that the record is clear, then, the

defendant stipulates that the 10,000 on August 3, 1992, the
$10,000 on August 4, 1992, the $55,000 on August 27 through 31,
1992, the $10,000 on October 1, 1992, the $45,000 on October 6,
1992, and the $20,000 on November 9, 1992 were, in fact, given
to the defendant by the plaintiff or people associated with the
plaintiff?
MR. CHIDESTER:

Your Honor, I believe that the last

two items, the $45,000 and the $20,000, were funds deposited
into a business account.

The others were wired directly to my

clients.
THE COURT:

Do you stipulate, then, with that

clarification?
MR. CHIDESTER:
THE COURT:

Yes, your Honor.

So the only item that is in dispute on
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page 1 of Plaintiffs' Exhibit 64 are sums of $15,000, $10,000,
and $5,000, that, allegedly, were collected in New York for
equipment purchased in September of 1992?
MR. CHIDESTER:
THE COURT:

Is that correct?

That's correct, your Honor,

With that stipulation, you may go all th

way down to the last item on the first page of Exhibit 64, and
proceed as you choose.
MR. MEADE:

I wonder if it wouldn't make sense to

just move through this entire exhibit, and then go back and
pick up items.
THE COURT:

However both counsel would like to

proceed is agreeable with the Court.
MR. CHIDESTER:

Your Honor, as far as pages 2 and 3

go, the only disputes we have would be over item No. 4 on
page 2.
THE COURT:

That is the sum of $43,220?

MR. CHIDESTER:
THE COURT:

That's correct.

So on page 2, the only item tha 4- 1 ~

r.

dispute is item No. 4 ; is that correct?
MR. CHIDESTER:
THE COURT:

That's correct.

And the on.Ly item

tllat 1 s in dis pute en

page 1 of Plaintiffs 1 Exh ibit 64 is money re.lating\ to Sept ember
of 1992 in the amount of $30,000?
MR. CHIDESTER:
THE COURT:

That's correct.

All right.

You may proceed.
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MR. MEADE:

Then there is —

while we are on the

subject, maybe we can have some kind of an agreement on item
No. 3, that that- SBA loan was a loan that Grace Scott took out
that was secured in part by this property.
that I am making.

This is a proffer

And that this $28,000 payment was made from

this business account that was established with our funds to
pay Zions Bank for an amount that Grace Scott would have
otherwise been required to pay the bank.
MR. CHIDESTER:

Your Honor, we would stipulate to the

fact that that payment was made out of the account for Grace
Scott 1 s benefit, whether it was with their funds or with my
clients1 funds, it was made out of that account.

No. 64.

THE COURT:

So stipulate?

MR. MEADE:

Okay.

THE COURT:

Now, on to page 3 of Plaintiffs' Exhibit

Is there anything on the third page that the defendant

disagrees with?
MR. CHIDESTER:

The only item that we would disagree

with on that, your Honor, is the amount offsomeyof the
equipment included under No. 6.
THE COURT:

Otherwise, you agree to paragraph 5,

paragraph 7 and paragraph 8?
MR. CHIDESTER:

Yes.

THE COURT:

Do you understand their stipulation?

MR. MEADE:

I believe that I do, and I see we are
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Qfto

1

Millcreek Drive in Ogden?

2

A,

Yes.

3

Q.

Is that the condominium?

4

A.

Yes.

5

Q.

All of these bills were paid by the company?

6

A.

Yes.

7

MR. MEADE:

Move for the admission of Exhibit 36.

8

THE COURT:

No objection, your Honor.

9

THE COURT:

It is received.

10

Q.

You were aware that Grace Scott had an SBA loan with

11

Zions Bank?

12

A.

I am sorry?

13

Q.

You were aware that Grace Scott was getting a loan

14

with Zions Bank?

15

A.

Me ask her?

16

Q.

Did you know that she was getting a loan?

17

A.

She always talking to the man called Richard —

13
19

I

think he is working in a bank -- regarding to the loan for us.
MR. MEADE:

Your Honor, Exhibit 49 was stipulated to,

20

It is a copy of the loan documents related to Grace Scott's

21

loan closing.

22

attention to some language in here, in lieu of having the

23

witness read it, which might be particularly troublesome.

24

shows, for example, on the first page of the loan, how the

25

funds from the loan proceeds were distributed.

I wonder if I could just call the Court1 s

It

It shows that

96

none of this money went to The Pearl Restaurant •
the $28,487 was due in order to close the loan.

It shows that
That's the

money that I think was stipulated earlier was paid from The
Pearl account.
The loan documents provide, page 6 of the loan
agreement, that the loan cannot be transferred without the
prior written consent of the lender or the SBA.

The loan

documents refer to the borrower as Grace Scott and her alter
ego, The Pearl Restaurant, Inc.

There is also later on the

settlement sheet, again, a statement of where the funds went
for this particular loan.

None to The Pearl Restaurant.

It

shows the security, which was given for the loan, part of which
is a lease agreement between The Pearl Restaurant and Grace
Scott.

And, also, there is a provision in the trust deed that

provides that in the event —

it has a due on sale clause in

the trust deed, so if Grace Scott sold the property, the bank
could call the loan due.
With that, I would move for the admission of
Exhibit 49, which has been stipulated to.
MR. CHIDESTER:

That's correct, it has been

stipulated previously.
THE COURT:
Q.

It is received by stipulation.

Let me show you, Mr. Chan, Exhibit 20, which is one

of the statements from the bank for The China Pearl account for
the month of November, isn't it?
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^

,Q.
A.

3

Yes.
That shows the $28,487 check as being paid?
To the bank.

^

MR. MEADE:
5

I would move for the admission of

Exhibit 20.

6

MR. CHIDESTER:

7

THE COURT:

8
9

Q.

No objection.

Received.

That's the same account where your money was being

deposited?

10

A.

Yes, sir.

11

Q.

Now, while you were at the restaurant —

12

you Exhibit 21.

13

mortgage3, didn't they?

let me show

The company made the monthly payments on that

14

A.

Yes.

15

Q.

$5,550 per month?

16

A.

Yes.

17

Q.

Some of those pages have yellow highlighting on them

18

in Exhi bit 21.

19

for the mortgage payment were made?

Are the highlighted entries where the payments

20

A.

Yes, every month.

21

Q.

Five months?

22

A.

All together, we pay.

23

MR. MEADE:

I move for the admission of Exhibit 21.

24

MR. CHIDESTER:

25

THE COURT:

No objection.

It is received.
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meetings?
A.

In the meeting, he talk how he going to run the

business, what kind of menu, how many people coming down and do
the business, what kind of food.
That's why we talk about the menu.
told about the menu.

In Salt Lake, nobody has it.
And then we told them —

we

Even you want to change all the food for

the Chinese community, but in Salt Lake we don't have that much
Chinese community.

We still have to keep American food, like

the most popular one, egg fu yung, sweet and sour, we can't
cancel those things.
Q.

We have to keep that.

Did you talk about you and Grace Scott working in the

restaurant?
A.

What you say?

Q.

Did you talk about Grace Scott working in the

restaurant, helping them run the restaurant?
A.

It is not we talking about running.

want to retire.

I always want to retire.

request me is they said, We are new.

Grace always

But what they

You can sell the

restaurant to us, and then you retire.

You have to help us

learn the business, until it is really established.

That's why

he said from now on everyone open up, you get a consulting fee.
Q.

Were you supposed —

so you were supposed to receive

a consulting fee?
A.

Pardon me?

Q.

You were supposed to receive a consulting fee?
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A.

Yeah,

Q.

How much was that supposed to be?

A.

So far I only receive $1,500.

Q.

How much did they tell you they would pay you?

A,

They said, based on the big restaurant, a small

restaurant, from 2,000 to 3,000.
Q.

From $2,000 to $3,000?

A.

Yes.

Q.

Was that supposed to be every month?

A.

They said this is the most —

Q.

You were supposed to be paid that every month?

A.

Yes, every month.

Q.

Were they going to pay Grace Scott, too?

A.

Grace Scott, until after they opened up, maybe a

the master chef.

month later, and then Chan Full said everybody have no money,
need some money to spend, why we just go ahead and give one
little bit, so that we can have some money to spend.
Q.

But at the meetings in September, did they talk about

paying Grace Scott a consulting fee, too?
1

~-jC

*<L<L*4

A.

That one, I didn't recall.

Q.

At these meetings in September, did you talk about

bringing chefs out from New York?
A.

Pardon me?

Q.

Did you talk about bringing chefs from New York?

At

these meetings in September did you talk about bringing chefs
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001060

1
2

A.

lot of things gone, a lot of things disappear.

3
4

And then after -- during the whole week, and I find a

Q.

My question was, though, when he left, did he leave

some of the equipment?

5

A.

Yeah, he leave some of the equipment.

6

Q.

What did he leave behind?

7

A.

I think he leave some of the steam table and some of

8

those dim sum —

for the dim sum.

9

Q.

Are you using that right now?

10

A.

No, I don't.

11

Q.

Could he take that back with him to New York?

12

A.

No, he didn't --

13

Q.

I say, could he?

14

A.

Yeah.

15

Q.

Let me show you a copy of what's already been

He was to pick it up, but he didn't.

16

introduced and received as evidence.

17

52.

18

he left behind.

It is Plaintiffs' Exhibit

Mr. Chan testified he prepared a list of inventory of food
Have you reviewed that list?

19

A.

I never see this list until today.

20

Q.

You saw that Monday, right?

21

A.

Yeah.

22

Q.

When Mr. Chan left, did he leave all of the food that

23

was listed in that inventory?

24

A.

I don't think so.

I think everything is gone.

25

Q.

Was there any food left in the refrigerator?
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A.

I think we still have some o f the —

I think we still

have some thing over there in the third floor that we never
used.
Q.

You never used any of that?

A,

No, I don't use those things , because we have

different members.
Q.

Did Mr. Chan pay the ]payroll and sales taxes for the

first qua rter of 1993, before hi9 left?
A.

Pardon me?

Q.

Did Mr. Chan pay the taxes, the payroll and sales

taxes, for the first quarter of 1993, before he 1 eft?

Q.

MR. MEADE:

I would 1 ike some foundation for this.

THE COURT:

Sustained.

Are you —

Lay further foundation.

let me put it this way.

After Mr. Chan

left, were you responsible for paying the bills?
A.

Yeah, he supposed to pay

—

Q.

I am saying, were you?

A.

Yeah.

Q.

Did you pay the taxes for the first quarter of 1993?

A.

Yes.

But I have to file from our accountant.

But to

my unders tanding, he never pay.
Q.

And you paid those taxes?

A.

Yes.

Q.

Do you remember how much they were?

A.

I don't know, because I am not the one doing it.
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DEFENDANTS' PROPOSED
FINDINGS

JMSP

NOV 1 7 1994
MICHAEL L. CHIDESTER 5363
MOONEY & ASSOCIATES
Attorney for Defendants
236 South 300 East
Salt Lake City, Utah 84111
Telephone: (801) 364-5635

->/ .

C'ori-

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

SHUI KWONG CHAN and
GRACE CHAN,
Plaintiffs,

DEFENDANTS' PROPOSED
FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND JUDGMENT
J

vs.

EDDIE NG, GRACE SCOTT,
individuals, and
THE PEARL RESTAURANT, INC.,
a Utah Corporation,

Civil No. 930902483 CV

Defendants.

Judge Pat B. Brian

Pursuant to the Order entered by the Court on November 9, 1994, following the trial in this
matter, defendants hereby submit their Proposed Findings of Fact, Conclusions of Law, and
Judgment.
FINDINGS OF FACT
1. The transactions which are the subject of this action involve, among other things, business
and property located in Salt Lake County, State of Utah.

000572

9. On October 6, and November 9, 1992, checks were deposited in the account of The China
Pearl Restaurant by the following individuals in the following amounts:
Y.M. Chan - $45,000.00 dollars.
Lai Ling Cheng - $20,000.00 dollars.
10. Plaintiffstollected funds in New York City from various investors for the purchase of
equipment to be used in The China Pearl Restaurant in Salt Lake County, State of Utah. Funds were
collected from the following individuals in the following amounts:
Sun Fat Yu - $15,000.00 dollars.
Lai Ling Cheng - $10,000.00 dollars.
Y.M. Chan - $5,000.00 dollars.
/ 11. Defendants received a benefit from the plaintiffs' funds and labor as followsy(a)
defendants used $65,000.00 dollars of the funds wired to their account for the purchase of property
in Ogden, on which they established a restaurant; (b) funds were wired directly to the personal
• account of the defendant Scott in the amount of $20,000.00 dollars;/(c) the plaintiffs' funds, in the
.
-I

v
nW> >

^ / a m o u n t of $28,487.69 dollars, was paid to Zion's Bank for the purpose of closing a small business
administration loan in the name of the defendant Scott; (d)/$ 10,000.00 dollars of plaintiffs' funds
were used as a down payment to purchase property in Jackson Hole, Wyoming; (e) $148.00 dollars
of the plaintiffs' funds were used for payments on a condominium located at Ogden, Utah; (f)
$500.00 dollars of the plaintiffs' funds were used to pay insurance for the period of March 1993
through September 1993.
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TRIAL EXHIBIT 20

BANK/UTAH
Member F D I C

35-1
17
54

DBA CHINA PEARL RESTAURANT
MR EODY NG
888 S STATE ST
SALT LAKE CITY UT 84111-4208

BUSINESS ACCOUNT.

12035721

11/06/92 THRU 12/04/92
PAGE

2

CHECKS
AMOUNT
^. CHECK 8..DATE... AMJ3UNT CHECK 8..DATE... ...AMOUNT CHECK 8..DATE..
1062
11/24
204.00
5,054.52
j
d
3
3
?
7
^
1042
11/13
' ^ #A fi #
Ml/19
M 0 0 3 11/09
1,065.21
1043 11/12
169.10
1063 11/27
1,513.99
1,606.54
1064 12/01
570.00
1044 11/13
74.00
1004*11/13
318.30
47.00
1065*11/30
207.49
1045 11/13
1006*12/04
949.97
1067 12/01
5,550.00
146.00
1046 11/17
1015 11/10
181.85
1068 12/02
442.80
1047 11/16
1016 11/09
945.13
48.00
1069 12/01
161.80
1048 11/17
1,321.23
1017*11/10
461.75
1070 12/01
1,530.00
461.75
1049 12/03
1019*11/13
461.75
1071 12/02
272.18
1050 11/24
277.05
1021*11/13
1,073.00
1072 12/02
40.00
461.75
1051 11/16
1025*11/12
1052M1/18
277.05
1073 12/01
16,731.54
1028*11/24
118.58
9,000.00
1074 12/01
274.75
1055 11/18
1030*11/09
475.00
132.25
1075 12/01
719.78
1056 11/18
28,487.69
4034*11/23
1,461.23
T036~TT7ff9—
478.13
219.00
1076 12/01
1057 11/23
112.55
1077 12/01
79.49
1058 11/19
2,800.00
1037*11/09
1078 12/02
73.00
1039 11/10
170.00
190.21
1059 11/19
10,000.00
1079*12/02
227.85
1060 11/19
39.84
1040 11/13
1,500.00
189.74
1081 12/03
1041 11/10
1061 11/27
185.00
INDICATES A GAP IN CHECK NUMBER SEQUENCE
OTHER DEBITS
DESCRIPTION
RETURNED DEPOSIT ITEKS
RETURNED DEPOSIT ITEMS
CLARKE AMERICAN CHK ORDERS
AMEX/DINERS AM RMBCS
MONTHEND BILL MM RMBCS
OVERDRAFT INTEREST
ACS CHRGBACK CB RMBCS
i

DATE
11/09
11/10
11/12
11/13
11/16
11/17

BALANCE
54,776.43
52.954.20
52,925.35
55,658.41
57, 159.24
57,653.49

DATE
11/13
11/24
11/24
12/02
12/02
12/04
12/04

H92470570344000
9111077906
9111077906
9111077906
- -

AMOUNT
64.58
16.30
27.77
31.16
288.16
4.78
15.45

nATI Y RAI AS^P

DATE
11/18
11/19
11/20
11/23
11/24
11/25

1BALANCE
50 ,856.85
40 ,569.41
41 ,429.11
11 ,649.54
7 ,107.54
7 ,221.72

DATE....
11/27
11/30
12/01
12/02
12/03
12/04

L PLAINTIFF'S 1
g

EXHIBIT

..BALANCE
7,754.28
8,299.10
8,311.9910,720.141,652.2376.25

9900501

ZIONS
FIRST NATIONAL BANK
COMMERCIAL BANKING DIVISION
PO Box 25822
Salt Lake City, Utah 84123
(801) 524-4831

Richard P Jackson
Vice President

November 5, 1992

Mr. Edward Ng
The Pearl Restaurant
888 South State Street
Salt Lake City, Utah 84111
Dear Eddie:
Per your request the following are the terms and conditions of your SBA Loan:
Total amount of the transaction

$604,487^69,

Amount paid 11-5-92

$ 28,487.69

Principal amount of SBA note

$576,000 00 <

Monthly payment

5 5.550.00

Term

15 years ^ # > £ ^ ^ . ^

foUFycftjtgiU'i^
*

^&Zfy%+)

If you have any other questions please feel free to call.
Sincerely,

Richard P. Jackson
Vice President

9900805

TRIAL EXHIBIT 49 (part)

DISBURSEMENT - 10-23-92
You are hereby authorized to disburse the proceeds of my $576,000
note as follows:
WEST ONE BANK:
7116213-0001
Principal
Interest
Late Charges
Recon. Fees

$94,620.00
$ 3,879.31
$
40.28
$
32.50

$98,572.09

Principal
Interest
Late Charges
Recon. Fees

$280,710.80
$ 11,562.53
$
100.00
$
65.00

$292,438.33

Principal
Interest
Late Fees

$112,976.00
$ 3,125.67
$
80.88

**%-*•
$116,182.55

WEST ONE BANK:
6025836-9002

RUTH K. CATE:

i**"-

*
I

KREHL COOK & MARY GAY COOK (50% each)
Principal
Interest
Discount

$ 82,292.77
$ 1,142.95
(1,043.00)

i
$ 82,392.72

MORRIS J. ANGELL, APPRAISAL

$

3,500.00

TITLE INSURANCE & FILING FEES

$

1,686.00

PREPARATION FEES

$

500.00

SBA

$
9.216.00
$604,487.69

2% FEE
TOTAL

ZIONS BANK SBA LOAN ^P- y°/ ^ 2 - S"PAID AT CLOSING

Grace

?&&/

PLAINTIFFS
EXHIBIT

$ 5 7 6 ./IPO. OOP

7L*-£C~

ScottV

THE PEARL RESTAURANT

c

Grace "Scot
cott^ President

J*-/ —

r ^

a<i
ow(0

f~?6, cw •-'

OMB APPROVAL NO. 3245-O20C
EXPIRATION DATE: 11-30-90
SEE REVERSE FOR
PUBLIC COMMENT INFO.

U S Smalt Business Administration

7

SETTLEMENT SHEET

>: Small Butin*tt Administration (SBA)

\rr

Maturity Oat* (ti*U)
"M
DO m n
M

HP sns 3QQ anmsir.

2237 Federal Building
125 South State Street
qQir isi^ r\tYi

SBA Loan Number (i-io>

Rd\w

/mho/ Ortbursemenf On/y

Subiequenf

Amoun* 5

Amount 1 A1

Undir (Nam* and Addr*st • Include ZIP Cod*)

Zions First National Bank
One South Main Street
Salt Lake City, UT 84111

^7,19^^7
MM t DO /

rr

toon Aufh Do/» A " g - 1 7 T

Disburt*m*nt
1Q6 ^A

Dofe:JLl=S=22-

1 Q Q 7 P Q f of Nfa**-- Q - 3 D - Q ?

Borrower (Nam*)
. Amount of Not* $

GRACE 9CDTT & her Alter Ego, The Pearl Restaurant,
Inc.
L*nd*r
888 South State Street
S a l t !,akft C i t y ,

Compultt

576.000.00

int*r*st on

355

, o*oy bout

\JY 84111

For the purpose of inducing SBA, directly or indirectly to participate in any way in this loan the Borrower, with knowledge
of the provisions of 18 U.S.C. 1001 and 15 U S C. 645 which provide certain criminal penalties for making false statements,
acknowledges receipt of $
on
and certifies (1) that the proceeds of
this disbursement will be and all previous disbursements have been used, in accordance with the Loan Authorization, (2) that
there has been no substantial adverse change in the financial condition, organization, operations, or fixed assets, since the
application for this loan was filed and/or subsequent to the previous disbursement, and (3) that there are no liens or encumbrances against the real or personal property securing said loan except those referred to and disclosed in the application for
this loan.
Lender certifies that disbursement of the loan proceeds was made and the loan proceeds were used as set forth below and in
accordance with the provisions of the Loan Authorization by issuance of joint payee checks as detailed below, except checks for cash
operating capital, cash, to reimburse borrower for evidenced expenditures made after loan approval date for such authorized use of
proceeds, or as otherwise directed by the Loan Authorization, and that construction paid for with loan proceeds as listed below has
been completed (Any deviation from the Loan Authorization must be authorized in writing by SBA prior to expenditure of
the loan funds )
See Paragraph
Application subparagraph

3.b.l
3.b.l
3.b.l
3.b.l
3.b.l

, of Authorization "Use of Proceeds "
Name of Payee
Amount of Payment

Date of Payment

Purpose

Grace Scott/West One Bank
$391,010.42
10-23-92
Pay off existing loan
Grace Scott/Ruth Cate/Ruth Minton $116,182, 55 10-23-92 Pay off existing loan
Krehl Cook/Grace Scott
$41,196.36
11-592
Pay off existing loan
Grace Scott/Ruth Cate/Ruth Minton $452.73 11-20-92
Pay off existing loan
Mary Cook/Grace Scott
$27,157.94
11-20-92
Pay off existing loan

To further induce SBA to participate in the loan, Lender certifies that neither the Lender nor its Associates, officers, agents,
affiliates or attorneys, have or will charge, or receive, directly or indirectly, any bonus, fee, commission, or other payment or
benefit, or require a compensating balance, Certificate of Deposit or other security in connection with making or servicing of
this loan except as may be specifically permitted by the Loan Authorization, SBA regulations or the SBA Form 750 "Guaranty
Agreement."
Lender and Borrower hereby certify that no fees have been or will be paid, directly or indirectly, other than those reported on
SBA Forms 4 or 159 "Compensation Agreement." It is understood that all fees not approved by SBA are prohibited.
l*nd*r

Zions First National Bank

n«t»

9900818

Borrower

Sept. 30, 1992

Grace Scott & her Alter

The Pearl Rest*

Signed^. tmr^rr^^' u ^ M i N r 7 i n
Grace S<&tt, President 'Grace Scott, IndJ
Date Sept. 30, 1992

This Certification must be signed and returned to the SBA immediately after each disbursement. If a large number of checks,
itemize on separate sheets, sign and attach hereto.

Whoever makes any statement knowing it to be false, or whoever willfully overvalues any security, for the purpose of
obtaining for himself or for an applicant any loan, or extension thereof by renewal, deferment of action, or otherwise,
or the acceptance, release, or substitution of security therefor, or for the purpose of influencing in any way the _
action of the SBA, or for the purpose of obtaining money, property, or anything of value, under the Small Business Act,
as amended, shall be punished under the provisions of 18 U S C 1001 and/or 15 U S C 645, by fine of not more than
$10,000 or by imprisonment for not more than five years, or both
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